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D EXPEDITE 
~ No hearing set 
D Hearing is set 
Date: 
Time: 
Judge/Calendar: 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
THURSTON COUNTY 

WASHINGTON STATE HOSPITAL ) 
9 ASSOCIATION, ) 

) 
No. 14-2-00285-5 

10 Petitioner, ) 
v. ) 

PETITION FOR DECLARATORY 
JUDGMENT AND INJUNCTIVE 
RELIEF PURSUANT TO RCW 34.05 11 ) 

WASHINGTON STATE DEPARTMENT OF ) 

12 HEALTH, ) 
) 

13 Respondent. ) 

----------------------------~) 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Petitioner, the Washington State Hospital Association ("WSHA"), alleges as follows: 

INTRODUCTION 

1. This is an action for declaratory relief from improper rule making and for other 

relief under RCW Ch. 34.05, the Washington Administrative Procedure Act. Petitioner is an 

association whose membership includes 98 Washington hospitals. The Washington State 

Department ofHealth (the "Department") promulgated amendments to WAC 246-310-010, 

effective January 23, 2014, that purport to "clarify that change in control of a hospital, whether 

by sale, purchase, lease, affiliations, corporate restructuring, mergers, and other arrangements 

are subject to [Certificate ofNeed] review." The new rule exceeds the Department's statutory 
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1 authority, was adopted without compliance with statutory rule-making procedures, and is 

2 arbitrary and capricious. On behalf of its members, WSHA seeks an order declaring the new 

3 rule invalid and enjoining the state from implementing it. 

4 JURISDICTION AND VENUE 

5 2. The Court has jurisdiction to hear the petition because the new rule, or its 

6 threatened application, interferes with or impairs, or immediately threatens to interfere with or 

7 impair, the legal rights or privileges ofWSHA's members. RCW 34.05.570(2). There is no 

8 requirement that WSHA or its members exhaust any administrative remedies or take any other 

9 action prior to bringing this petition, and venue is proper in this Court under RCW 

10 34.05.570(2). 

11 PARTIES 

12 3. Petitioner, the Washington State Hospital Association, is a Washington not-for-

13 profit corporation, with principal offices in Seattle, Washington. WSHA's membership 

14 includes 98 Washington hospitals. WSHA's purposes include advocacy for, and service to, its 

15 members on issues that affect the delivery, quality, accessibility, affordability, and continuity of 

16 health care. The mailing address for WSHA is 300 Elliott Avenue West, Suite 300, Seattle, 

17 WA98119. 

18 4. WSHA is represented by Douglas Ross and Brad Fisher of Davis Wright 

19 Tremaine, LLP, whose mailing address is 1201 Third A venue, Suite 2200, Seattle, W A 98101, 

20 and Barbara Shickich ofRiddell Williams, PS, whose mailing address is 1001 Fourth Avenue, 

21 Suite 4500, Seattle, WA 98154. 

22 

23 
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1 5. Respondent, the Department of Health, is an agency of the State of Washington 

2 and is responsible for administering the state's Certificate ofNeed system. The mailing 

3 address for the Department is PO Box 4 7852, Olympia, W A 98504-7852. 

4 6. There were no adjudicative proceedings before the Department. 

5 AGENCY RULE AT ISSUE 

6 7. The agency rule at issue is an amendment to WAC 246-310-010 adding a new 

7 subpart (54) that purports to define "sale, purchase or lease," filed on or about December 23, 

8 2013, under WSR 14-02-040 (the "New Control Rule"). A true and correct copy ofthe Rule 

9 Making Order filed in the Office of the Code Reviser is attached hereto as Appendix A. 

10 BACKGROUNDANDFACTS 

11 8. Chapter 70.38 of the Revised Code of Washington contains law authorizing and 

12 directing the Department to develop a Certificate ofNeed ("CON") program. 

13 9. RCW 70.38.105(4) specifies the matters that are subject to CON review, 

14 including "[t]he sale, purchase, or lease of part or all of any existing hospital as defined in 

15 RCW 70.38.025 including, but not limited to, a hospital sold, purchased, or leased by a health 

16 maintenance organization or by a combination of health maintenance organizations ... " 

17 10. The phrase "sale, purchase, or lease" is well-defined in Washington law, and it does 

18 not include all changes of control. 

19 11. The Department has long understood that "sale, purchase, or lease" does not 

20 encompass transactions other than sales, purchases or leases. In its rulings, the Department has 

21 expressly recognized that a change in ownership and control of a hospital that occurs through a 

22 corporate reorganization or other transaction that falls short of a transfer of title to the assets of a 

23 
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1 licensed hospital does not result in the purchase or sale of a hospital, and so is not reviewable under 

2 the CON law. 

3 

4 
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12. In 2000, a transaction between Swedish and Providence resulted in a change of 

ownership in and control of Providence Seattle Medical Center. The transaction involved a 

corporate reorganization by Providence Health System-Washington and a subsequent merger of a 

newly formed holding company, PSMC, LLC, into Swedish Health Services. The Department 

recognized that this resulted in a "transfer [of] ownership and control" of Providence Seattle, but 

concluded no CON was necessary because "had the CON law been intended to apply to mergers it 

would have specifically so stated." The Department was correct that no CON was necessary for 

that transaction. The Department was correct that "had the CON law been intended to apply to 

mergers it would have specifically so stated." 

13. The Department has issued numerous other determinations of non-reviewability 

in cases involving corporate reorganizations and changes in ownership interest and/or control 

of a hospital, ranging from changes in the entity that owns the hospital to changes that occur at 

levels above the hospital, including but not limited to: (i) an August 2013 ruling that an 

affiliation between Franciscan Health System and Harrison Medical Center was not subject to 

CON review; (ii) a December 2012 ruling that the affiliation between Franciscan Health 

System and Highline Medical Center's main campus was not subject to CON review; (iii) a 

December 2011 ruling that the affiliation of Swedish Health Services with Providence Health 

and Services was not subject to CON review; (iv) a September 2010 ruling that the affiliation 

of PeaceHealth and Southwest Washington Health System was not subject to CON review; (v) 

a 2009 ruling that the affiliation ofNorthwest Hospital Medical Center with UW Medicine did 

not require CON review; (vi) a March 2007 ruling that the affiliation between Franciscan 

Health System and Enumclaw Regional Hospital did not require CON review; (vii) an August 
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1 2006 ruling that a transaction involving the affiliation of Good Samaritan Hospital in Puyallup, 

2 Washington into MultiCare Health System was not subject to CON review; (viii) a September 

3 2005 determination that a transaction in which HCA, Inc. transferred to Capella Healthcare, 

4 Inc. its ownership interest in certain subsidiaries that owned and operated hospitals, including 

5 Capital Medical Center in Olympia, was not subject to CON review; (ix) a determination in 

6 June 2005, that a stock transaction in which Ardent Health Services, L.L.C. sold to Psychiatric 

7 Solutions, Inc. 100% of the stock of Ardent's subsidiary, Ardent Health Services, Inc. (AHS), 

8 did not require CON review; (x) a determination that Tenet Healthcare Corporation's 1997 

9 acquisition ofOrNda Healthcorp in a transaction in which OrNda, the parent organization of 

10 Puget Sound Hospital in Tacoma, became the wholly-owned subsidiary of Tenet, did not 

11 require CON review; and (xi) a 1992 ruling that the statutory merger ofBallard Community 

12 Sound Hospital did not require CON review. 

13 14. At no time has the legislature suggested that the Department misinterpreted the 

14 legislature's intent, nor has the legislature amended RCW 70.38.105 or enacted a new statute to 

15 "clarify" its intent with respect to the meaning of "sale, purchase or lease" or to otherwise 

16 expand the scope of the CON laws to encompass changes of control ofhospitals. The 

17 legislature has considered a number of bills amending the certificate of need laws over the 

18 years and in no case has it enacted a law to accomplish what the New Control Rule purports to 

19 do. 

20 15. On June 28, 2013, Governor Inslee issued a directive to the Department 

21 instructing it to commence rulemaking to consider how the structure of affiliations, corporate 

22 restructuring, mergers, and other arrangements among health care facilities results in outcomes 

23 similar to the traditional methods of sales, purchasing, and leasing of hospitals, particularly 
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1 when control of part or all of an existing hospital changes from one party to another. The 

2 directive suggested the CON process should be applied based on the effect that affiliations and 

3 other arrangements have on the accessibility of health services, cost containment, and quality, 

4 "rather than on the terminology used in describing the transactions or the representations made 

5 in the preliminary documents." 

6 16. Despite being advised that the proposed action would be contrary to law, 

7 contrary to decades of Department precedent, arbitrary and unlawful, inconsistent with the 

8 design of the CON laws, impractical and unworkable, and would properly require legislative 

9 action, in response to the Governor's directive the Department set about to change the 

10 legislated and historical scope of the CON laws by administratively redefining "sale, purchase 

11 or lease" to mean "any transaction in which the control, either directly or i.ndirectly, of part or 

12 all of any existing hospital changes to a different person including, but not limited to, by 

13 contract, affiliation, corporate membership restructuring, or any other transaction," resulting in 

14 the New Control Rule. 

15 17. An agency is required to address certain criteria before adopting significant 

16 legislative rules. RCW 34.05.328. Rather than addressing why the New Control Rule was 

17 needed in light of CON goals and objectives, the Department ignored the actual CON goals and 

18 objectives and instead explained how the rule meets the goals and objectives in the Governor's 

19 directive. In its comments on the rule WSHA posed a series of questions intended to prompt a 

20 response by the department consistent with the RCW 34.05.328 requirements, particularly 

21 RCW 34.05.328(1)(d) and (e). The Department failed to respond. Similarly, the Department 

22 failed to address coordination of the rule with other state laws, such as the nonprofit hospital 

23 conversion statute or the community health needs assessment requirements, stating "[t]here are 
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1 no other applicable laws." The Department thus failed to sufficiently address the significant 

2 legislative rule criteria, and the New Control Rule was adopted without compliance with 

3 statutory rule-making procedures. 

4 18. The threatened application of the New Control Rule will dramatically expand 

5 the activities ofWSHA's members that are subject to CON review, requiring hospitals to seek 

6 CON review of any arrangements arguably involving a change in "control" of any "part of [an] 

7 existing hospital." For example, inter-company arrangements involving human resources, 

8 coordination of a laundry service, or consolidating a provider practice in a particular service 

9 line could now all arguably be subject to the rules. The rules, even as they purport to clarify the 

1 0 definition of "sale, purchase, or lease," are confusing and create substantial uncertainties for 

11 entities tasked with understanding what is and is not reviewable. 

12 19. Expanding the scope of arrangements subject to CON review without legislative 

13 action impairs the rights ofWSHA's member hospitals, and will impose substantial cost and 

14 delay associated with CON review as a predicate for lawful activities. 

15 20. WSHA's members are aggrieved or will be adversely affected by the New 

16 Control Rule because (i) the Department action has prejudiced or is likely to prejudice the 

1 7 members; (ii) the members' asserted interests are among those the Department was required to 

18 consider; and (iii) the judicial relief sought would substantially eliminate the prejudice caused 

19 by the Department action. 

20 21. WSHA in turn has standing to represent the interests of its members in 

21 challenging the New Control Rule because (i) its members would otherwise have standing to 

22 sue in their own right; (ii) the interests it seeks to protect are germane to the association's 

23 

WSHA PETITION - 7 
DWT 23298233v8 0050033-000146 

Davis Wright TremaineLLP 
LAW OFFICES 

Suite 2200 
1201 Third Avenue 

Seattle, WA 98101-3045 
206.622.3150 main· 206.757.7700 fax 



1 purpose; and (iii) neither the claim asserted nor the relief requested requires participation of 

2 individual members in the lawsuit. 

3 CLAIMS 

4 22. The allegations set forth above in paragraphs 1 through 21 are hereby 

5 incorporated by reference. 

6 23. The New Control Rule, or its application, interferes with or impairs or 

7 immediately threatens to interfere with or impair the legal rights or privileges ofWSHA's 

8 members. 

9 24. The New Control Rule should be declared invalid and its implementation 

10 enjoined on the following grounds: 

11 a. The rule exceeds the statutory authority of the Department. The New 

12 Control Rule exceeds the authority granted to the Department by the 

13 CON laws and conflicts with the plain meaning of a clear and 

14 unambiguous statute. 

15 b. The rule is arbitrary and capricious in that it purports to adopt a 

16 definition that contradicts the meaning of a clear and unambiguous 

1 7 statute, and is contrary to an unbroken series of determinations made by 

18 the Department over several decades. 

19 c. The rule was adopted without compliance with statutory rule-making 

20 procedures by virtue of the Department's failure to adequately to address 

21 certain criteria before adopting significant legislative rules. 

22 

23 
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1 REQUEST FOR RELIEF 

2 25. Petitioner WSHA requests that the Court enter a judgment and order declaring 

3 the New Control Rule invalid and enjoining its implementation, and that it be awarded its costs 

4 and disbursements as permitted by law. 

5 DATED this 13th day of February, 2014. 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that on this 13th day ofFebruary 2014, I caused the foregoing Petition 

3 for Declaratory Judgment and Injunctive Relief to be delivered to the following as indicated: 

4 
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10 

John Wiesman, DrPH, MPH 
State of Washington 
Secretary ofHealth 
1 01 Israel Road SE 
Tumwater, WA 98501 

Robert W. Ferguson 
Attorney General 
State of Washington 
1125 Washington St SE 
Olympia, WA 98504-0100 

Via Messenger & Certified Mail 

Via Messenger & Certified Mail 

11 Declared under penalty of perjury under the laws of the state of Washington and dated 

12 at Seattle, Washington this 13th day of February 2014. 
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Appendix A 



8 RULE-MAKING ORDER CR-1 03P (May 2009) 
(Implements RCW 34.05.360) 

Agency: Department of Health 
Permanent Rule Only 

Effective date of rule: 
Permanent Rules 

1:8] 31 days after filing. 
0 Other (specify) (If less than 31 days after filing, a specific finding under RCW 34.05.380(3) Is required and should be stated below) 

Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule? 
DYes [gl No lfYes, explain: 

Purpose: WAC 246-310-010-- Definitions (Certificate of Need) and WAC .......... ,. ·141 --Patient rights and 
organizational ethics (Hospital Licensing). Implementing the Directive ofthe Governor 13-12. Clarifying when 
change in control of a hospital is subject to Certificate of Need review and amending hospital licensing rules to 
improve transparency. (See Attachment A for a detailed Purpose statement) 

Citation of existing rules affected by this order: 
Repealed: None 
Amended: WACs 246-310-010 and 246-320-141 
Susp~o:;,,......... None 

Statutory authority for adoption: RCWs 70.38.135, 70.38.115, and 70.41.030 

Other authority : chapter 70.38 RCW and chapter 70.41 RCW 

PERMANENT RULE (Including Expedited Rule Making) 
Adopted under notice filed as WSR 13-21-076 on 10/17/2013 (date). 
Describe any changes other than editing from proposed to adopted version: No changes were made 

.. 

If a preliminary cost-benefit analysis was prepared under RCW 34.05.328, a final cost-benefrt analysis is available by 
, contacting: 

Name: Janis Sigman phone 360-236-2956 
Address: PO Box 4785201ympia, WA 98502-7852 fax 360-236-2321 

e-mail Janis.Sigman@doh.wa.gov 

Date adopted: CODE REVISER USE ONLY 
December 23, 2013 

OFFICE OF THE CODE REVISER 
NAME (TYPE OR PRINT) STATE OF WASHINGTON 
John Wiesman, DrPH, MPH FlLED 

........ ~ruRE DATE: December23, 2013 
.cr--~~~·- TIME: 1:59PM 

DrPH, MPH 
TITLE WSR 14-02-040 
Secretary of Health 

ICOIUIPLETE 1'\r:::.vr:::.I'\SE SIDE) 



Note: If any category is left blank, it will be calculated as zero. 
No descriptive text. 

Count by whole WAC sections only, from the WAC number through the history note. 
A section may be counted in more than one category. 

The number of sections adopted in order to comply with: 

Federal statute: 

Federal rules or standards: 

Recently enacted state statutes: 

New 

New 

New 

Q 
Q 
Q 

Amended Q 
Amended Q 
Amended Q 

The number of sections adopted at the request of a nongovernmental entity: 

New Q Amended Q 

The number of sections adopted in the agency's own initiative: 

New Q Amended Q 

Repealed Q 

Repealed Q 
Repealed Q 

Repealed Q 

Repealed Q 

The number of sections adopted in order to clarify, streamline, or reform agency procedures: 

New Q Amended ~ Repealed Q 

The number of sections adopted using: 

Negotiated rule making: New Q Amended Q Repealed Q 
Pilot rule making: New Q Amended Q Repealed Q 

Other alternative rule making: New Q Amended ~ Repealed Q 



CR-103P Form- Attachment A 

Purpose: WAC 246-310-010-Definitions (Certificate of Need) and WAC 246-320-141-Patient rights and 

organizational ethics (Hospital Licensing). The Department of Health (department) amended the 

Certificate of Need (CoN) rules to clarify that change in control of a hospital, whether by sale, purchase, 

lease, affiliations, corporate restructuring, mergers, and other arrangements are subject to CoN review. 

The department also amended the hospital licensing rules to improve transparency for consumer 

information and the public's ease of access to hospital information. Rules are in response to the 

Governor's Directive 13-12. 



AMENDATORY SECTION (Amending WSR 08-19-018, filed 9/5/08, effective 
10/6/08) 

w.AC 246-310-010 Definitions. For the purposes of chapter 246-310 
WAC, the following words and phrases have the following meanings un
less the context clearly indicates otherwise. 

(1) "Acute care facilities" means hospitals and ambulatory surgi-
cal facilities. 

and 

(2) "Affected person" means an interested person who: 
(a) Is located or resides in the applicant's health service area; 
(b) Testified at a public hearing or submitted written evidence; 

(c) Requested in writing to be informed of the department's deci
sion. 

(3) "Alterations," see "construction, renovation, or alteration." 
(4) "Ambulatory care facility" means any place, building, insti

tution, or distinct part thereof not a health care facility as defined 
in this section and operated for the purpose of providing health serv
ices to individuals without providing such services with board and 
room on a continuous twenty-four-hour basis. The term "ambulatory care 
facility" includes the offices of private physicians, whether for in
dividual or group practice. 

(5) "Ambulatory surgical facility" means any free-standing enti
ty, including an ambulatory surgery center that operates primarily for 
the purpose of performing surgical procedures to treat patients not 
requiring hospitalization. This term does not include a facility in 
the offices of private physicians or dentists, whether for individual 
or group practice, if the privilege of using the facility is not ex
tended to physicians or dentists outside the individual or group prac
tice. 

(6) "Applicant," means: 
(a) Any person proposing to engage in any undertaking subject to 

review under chapter 70.38 RCW; or 
(b) Any person or individual with a ten percent or greater finan

cial interest in a partnership or corporation or other comparable le
gal entity engaging in any undertaking subject to review under chapter 
70.38 RCW. 

( 7) "Bed banking" means the process of retaining the rights to 
nursing home bed allocations which are not licensed as outlined in WAC 
246-310-395. 

(8) "Bed supply" means within a geographic area the total number 
of: 

(a) Nursing home beds which are licensed or certificate of need 
approved but not yet licensed or beds banked under RCW 70.38.111 (8) 
(a) or where the need is deemed met under RCW 70.38.115 (13) {b), ex
cluding: 

(i) Those nursing home beds certified as intermediate care fa
cility for the mentally retarded (ICF-MR) the operators of which have 
not signed an agreement on or before July 1, 1990, with the department 
of social and health services department of social and health services 
to give appropriate notice prior to termination of the ICF-MR service; 

(ii) New or existing nursing home beds within a CCRC which are 
approved under WAC 246-310-380(5); or 

(iii) Nursing home beds within a CCRC which is excluded from the 
definition of a health care facility per RCW 70.38.025(6); and 
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(iv) Beds banked under RCW 70.38.115 (13) (b) where the need is 
not deemed met. 

(b) Licensed hospital beds used for long-term care or certificate 
of need approved hospital beds to be used for long-term care not yet 
in use, excluding swing-beds. 

(9) "Bed-to-population ratio" means the nursing home bed supply 
per one thousand persons of the estimated or forecasted resident popu
lation age seventy and older. 

(10) "Capital expenditure": Except for WAC 246-310-280, capital 
expenditure means an expenditure, including a force account expendi
ture (i.e., an expenditure for a construction project undertaken by a 
nursing home facility as its own contractor), which, under generally 
accepted accounting principles, is not properly chargeable as an ex
pense of operation or maintenance. The costs of any studies, surveys, 
designs, plans, working drawings, specifications, and other activities 
(including staff effort, consulting and other services which, under 
generally accepted accounting principles, are not properly chargeable 
as an expense of operation and maintenance) shall be considered capi
tal expenditures. Where a person makes an acquisition under lease or 
comparable arrangement, or through donation, which would have required 
certificate of need review if the acquisition had been made by pur
chase, this acquisition shall be deemed a capital expenditure. Capital 
expenditures include donations of equipment or facilities to a nursing 
home facility, which if acquired directly by the facility, would be 
subject to review under this chapter and transfer of equipment or fa
cilities for less than fair market value if a transfer of the equip
ment or facilities at fair market value would be subject to the re-
view. 

(11) "Certificate of need" means a written authorization by the 
secretary's designee for a person to implement a proposal for one or 
more undertakings. 

(12) "Certificate of need program" means that organizational pro
gram of the department responsible for the management of the certifi
cate of need program. 

(13) "Commencement of the project" means whichever of the follow
ing occurs first: In the case of a construction project, giving notice 
to proceed with construction to a contractor for a construction 
project provided applicable permits have been applied for or obtained 
within sixty days of the notice; beginning site preparation or devel
opment; excavating or starting the foundation for a construction 
project; or beginning alterations, modification, improvement, exten
sion, or expansion of an existing building. In the case of other 
projects, initiating a health service. 

(14) "Construction, renovation, or alteration" means the erec
tion, building, remodeling, modernization, improvement, extension, or 
expansion of a physical plant of a health care facility, or the con
version of a building or portion thereof to a health care facility. 

(15) "Continuing care contract" means a contract providing a per
son, for the duration of that person's life or for a term in excess of 
one year, shelter along with nursing, medical, health-related, or per
sonal care services. The contract is conditioned on the transfer of 
property, the payment of an entrance fee to the provider of the serv
ices, or the payment of periodic charges for the care and services in
volved. A continuing care contract is not excluded from this defini
tion because the contract is mutually terminable or because shelter 
and services are not provided at the same location. 
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(16) "Continuing care retirement community (CCRC)" means any of a 
variety of entities, unless excluded from the definition of health 
care facility under RCW 70.38.025(6), which provides shelter and serv
ices based on continuing care contracts with its residents which: 

Maintains for a period in excess of one year a CCRC contract with 
a resident which provides or arranges for at least the following spe
cific services: 

(a) Independent living units; 
(b) Nursing home care with no limit on the number of medically 

needed days; 
(c) Assistance with activities of daily living; 
(d) Services equivalent in scope to either state chore services 

or medicaid home health services; 
(e) Continues a contract, if a resident is no longer able to pay 

for services; 
(f) Offers services only to contractual residents with limited 

exception during a transition period; and 
(g) Holds the medicaid program harmless from liability for costs 

of care, even if the resident depletes his or her personal resources. 
( 17) "Days" means calendar days. Days are counted starting the 

day after the date of the event from which the designated period of 
time begins to run. If the last day of the period falls on a Saturday, 
Sunday, or legal holiday observed by the state of Washington, a desig
nated period runs until the end of the first working day following the 
Saturday, Sunday, or legal holiday. 

(18) "Department" means the Washington state department of 
health. 

(19) "Effective date of facility closure" means: 
(a) The date on which the facility's license was relinquished, 

revoked or expired; or 
(b) The date the last resident leaves the facility, whichever 

comes first. 
(20) "Enhance the quality of life for residents" means, for the 

purposes of voluntary bed banking, those services or facility modifi
cations which have a direct and immediate benefit to the residents. 
These include, but are not limited to: Resident activity and therapy 
facilities; family visiting rooms; spiritual rooms and dining areas. 
These services or facility modifications shall not include those that 
do not have direct and immediate benefit to the residents, such as: 
Modifications to staff offices; meeting rooms; and other staff facili
ties. 

(21) "Established ratio" means a bed-to-population ratio of forty 
beds per one thousand persons of the estimated or forecast resident 
population age seventy and older established for planning and policy
making purposes. The department may revise this established ratio us
ing the process outlined in WAC 246-310-370. 

(22) "Estimated bed need" means the number of nursing home beds 
calculated by multiplying the planning area's forecasted resident pop
ulation by the established ratio for the projection year. 

(23) "Estimated bed projection" means the number of nursing home 
beds calculated by the department statewide or within a planning area, 
by the end of the projection period. 

(24) "Ex parte contact" means any oral or written communication 
between any person in the certificate of need program or any other 
person involved in the decision regarding an application for, or the 
withdrawal of, a certificate of need and the applicant for, or holder 
of, a certificate of need, any person acting on behalf of the appli-
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cant or holder, or any person with an interest regarding issuance or 
withdrawal of a certificate of need. 

(25) "Expenditure minimum" means one million dollars for the 
twelve-month period beginning with July 24, 1983, adjusted annually by 
the department according to WAC 246-310-900. 

(26) "Health care facility" means hospitals, psychiatric hospi
tals, nursing homes, kidney disease treatment centers including free
standing dialysis units, ambulatory surgical facilities, continuing 
care retirement communities, hospices and home health agencies, and 
includes the facilities when owned and operated by a political subdi
vision or instrumentality of the state and other facilities as re
quired by federal law and rules, but does not include any health fa
cility or institution conducted by and for those who rely exclusively 
upon treatment by prayer or spiritual means in accordance with the 
creed or tenets of any well-recognized church or religious denomina
tion, or any health facility or institution operated for the exclusive 
care of members of a convent as defined in RCW 84.36.800 or rectory, 
monastery, or other institution operated for the care of members of 
the clergy. 

(a) In addition, the term "health care facility" does not include 
any nonprofit hospital: 

(i) Operated exclusively to provide health care services for 
children; 

(ii) Which does not charge fees for the services; and 
(iii) If not contrary to federal law as necessary to the receipt 

of federal funds by the state. 
(b) In addition, the term "health care facility" does not include 

a continuing care retirement community which: 
(i) Offers services only to contractual residents; 
(ii) Provides its residents a contractually guaranteed range of 

services from independent living through skilled nursing, including 
some form of assistance with activities of daily living; 

(iii) Contractually assumes responsibility for costs of services 
exceeding the resident's financial responsibility as stated in con
tract, so that, with the exception of insurance purchased by the re
tirement community or its residents, no third party, including the 
medicaid program, is liable for costs of care even if the resident de
pletes personal resources; 

(iv) Offers continuing care contracts and operates a nursing home 
continuously since January 1, 1988, or obtained a certificate of need 
to establish a nursing home; 

(v) Maintains a binding agreement with the department of social 
and health services assuring financial liability for services to resi
dents, including nursing home services, shall not fall upon the de
partment of social and health services; 

(vi) Does not operate, and has not undertaken, a project result
ing in a number of nursing home beds in excess of one for every four 
living units operated by the continuing care retirement community, ex
clusive of nursing home beds; and 

(vii) Has undertaken no increase in the total number of nursing 
home beds after January 1, 1988, unless a professional review of pric
ing and long-term solvency was obtained by the retirement community 
within the prior five years and fully disclosed to residents. 

(27) "Health maintenance organization" means a public or private 
organization, organized under the laws of the state, which: 

(a) Is a qualified health maintenance organization under Title 
XIII, Section 1310(d) of the Public Health Service Act; or 
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(b) Provides or otherwise makes available to enrolled partici
pants health care services, including at least the following basic 
health care services: Usual physician services, hospitalization, labo
ratory, X ray, emergency and preventive services, and out-of-area cov
erage; 

(c) Is compensated (except for copayments) for the provision of 
the basic health care services listed in this subsection to enrolled 
participants by a payment made on a periodic basis without regard to 
the date the health care services are provided and fixed without re
gard to the frequency, extent, or kind of health service actually pro
vided; and 

(d) Provides physicians' services primarily: 
(i) Directly through physicians who are either employees or part

ners of the organizationi or 
(ii) Through arrangements with individual physicians or one or 

more groups of physicians (organized on a group practice or individual 
practice basis) . 

(28) "Health service area" means a geographic region appropriate 
for effective health planning including a broad range of health serv
ices. 

(29) "Health services" means clinically related (i.e., preven
tive, diagnostic, curative, rehabilitative, or palliative) serv1ces 
and includes alcoholism, drug abuse, and mental health services. 

(30) "Home health agency" means an entity which is, or has de
clared its intent to become, certified as a provider of home health 
services in the medicaid or medicare program. 

(31) "Hospice" means an entity which is, or has declared its in
tent to become, certified as a provider of hospice services in the 
medicaid or medicare program. 

(32) "Hospital" means any institution, place, building or agency 
or distinct part thereof which qualifies or is required to qualify for 
a license under chapter 70.41 RCW, or as a psychiatric hospital li
censed under chapter 71.12 RCW. 

(33) "Inpatient" means a person receiving health care services 
with board and room in a health care facility on a continuous twenty
four-hour-a-day basis. 

(34) "Interested persons" means: 
(a) The applicant; 
(b) Health care facilities and health maintenance organizations 

providing services similar to the services under review and located in 
the health service area; 

(c) Third-party payers reimbursing health care facilities in the 
health service area; 

(d) Any agency establishing rates for health care facilities and 
health maintenance organizations in the health service area where the 
proposed project is to be located; 

(e) Health care facilities and health maintenance organizations 
which, in the twelve months prior to receipt of the application, have 
submitted a letter of intent to provide similar services in the same 
planning area; 

(f) Any person residing within the geographic area to be served 
by the applicant; and 

(g) Any person regularly using health care facilities within the 
geographic area to be served by the applicant. 

(35) "Licensee" means an entity or individual licensed by the de
partment of health or the department of social and health services. 
For the purposes of nursing home projects, licensee refers to the op-
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erating entity and those persons specifically named in the license ap
plication as defined under chapter 388-97 WAC. 

(36) "Net estimated bed need" means estimated bed need of a plan
ning area changed by any redistribution as follows: 

(a) Adding nursing home beds being redistributed from another 
nursing home planning area or areas; or 

(b) Subtracting nursing home beds being redistributed to another 
nursing home planning area or areas. 

(37) "New nursing home bed" means a nursing home bed never li
censed by the state or beds banked under RCW 70.38.115(13), where the 
applicant must demonstrate need for the previously licensed nursing 
home beds. This term does not include beds banked under RCW 
70.38.111(8). 

(38) "Nursing home" means any entity licensed or required to be 
licensed under chapter 18.51 RCW or distinct part long-term care units 
located in a hospital and licensed under chapter 70.41 RCW. 

(39) "Obligation," when used in relation to a capital expendi
ture, means the following has been incurred by or on behalf of a 
health care facility: 

(a) An enforceable contract has been entered into by a health 
care facility or by a person on behalf of the health care facility for 
the construction, acquisition, lease, or financing of a capital asset; 
or 

(b) A formal internal commitment of funds by a health care fa
cility for a force account expenditure constituting a capital expendi
ture; or 

(c) In the case of donated property, the date on which the gift 
is completed in accordance with state law. 

(40) "Offer," when used in connection with health services, means 
the health facility provides one or more specific health services. 

(41} "Over the established ratio" means the bed-to-population ra
tio is greater than the statewide current established ratio. 

(42} "Person" means an individual, a trust or estate, a partner
ship, ((a}} any public or private corporation (including associations, 
joint stock companies, and insurance companies}, the state, or a po
litical subdivision or instrumentality of the state, including a mu
nicipal corporation or a hospital district. 

(43) "Planning area" means each individual county designated by 
the department as the smallest geographic area for which nursing home 
bed need projections are developed, except as follows: 

(a) Clark and Skamania counties shall be one planning area. 
(b) Chelan and Douglas counties shall be one planning area. 
(44) "Predevelopment expenditures" means capital expenditures, 

the total of which exceeds the expenditure minimum, made for architec
tural designs, plans, drawings, or specifications in preparation for 
the acquisition or construction of physical plant facilities. "Prede
velopment expenditures" exclude any obligation of a capital expendi
ture for the acquisition or construction of physical plant facilities 
and any activity which the department may consider the "commencement 
of the project" as this term is defined in this section. 

(45) "Professional review of continuing care retirement community 
pricing and long-term solvency" means prospective financial state
ments, supported by professional analysis and documentation, which: 

(a} Conform to Principles and Practices Board Statement Number 9 
of the Healthcare Financial Management Association, "Accounting and 
Reporting Issues Related to Continuing Care Retirement Communities"; 
and 
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(b) Project the financial operations of the continuing care re
tirement community over a period of ten years or more into the future; 
and 

(c) Are prepared and signed by a qualified actuary as defined un
der WAC 284-05-060 or an independent certified public accountant, or 
are prepared by management of the continuing care retirement community 
and reviewed by a qualified actuary or independent certified public 
accountant who issues a signed examination or compilation report on 
the prospective financial statements; and 

(d) Include a finding by management that the intended expansion 
project of the continuing care retirement project is financially fea
sible. 

(46) "Project" means all undertakings proposed in a single cer
tificate of need application or for which a single certificate of need 
is issued. 

(47) "Project completion" for projects requiring construction, 
means the date the facility is licensed. For projects not requiring 
construction, project completion means initiating the health service. 

(48) "Projection period" means the three-year time interval fol
lowing the projection year. 

(49) "Projection year" for nursing horne purposes, means the one
year time interval preceding the projection period. 

(50) "Public comment period" means the time interval during which 
the department shall accept comments regarding a certificate of need 
application. 

(51) "Redistribution" means the shift of nursing horne bed alloca
tions between two or more planning areas or the shift of nursing horne 
beds between two or more nursing homes. 

(52) "Replacement authorization" means a written authorization by 
the secretary's designee for a person to implement a proposal to re
place existing nursing horne beds in accordance with the eligibility 
requirements in WAC 246-310-044 and notice requirements in WAC 
246-310-396. 

(53) "Resident population" for purposes of nursing horne projects, 
means the number of residents sixty-five years of age and older living 
within the same geographic area which: 

(a) Excludes contract holders living within a recognized CCRC: 
(i) With approval for new nursing horne beds under WAC 

246-310-380(4); or 
(ii) Excluded from the definition of a health care facility per 

RCW 70.38.025(6); 
(b) Is calculated using demographic data obtained from: 
(i) The office of financial management; and 
(ii) Certificate of need applications and exemption requests pre

viously submitted by a CCRC. 
(54) "Sale, purchase, or lease" means any transaction in which 

the control, either directly or indirectly, of part or all of any ex
isting hospital changes to a different person including, but not limi
ted to, by contract, affiliation, corporate membership restructuring, 
or any other transaction. 

J...2..2.l_ "Secretary" means the secretary of the Washington state de
partment of health or the secretary's designee. 

( (-t-5-S+)) l§..§l_ "State Health Planning and Resources Development 
Act" means chapter 70.38 RCW. 

((-f-5-6-t-)) J..2.1.l "Statewide current ratio" means a bed-to-population 
ratio computed from the most recent statewide nursing horne bed supply 
and the most recent estimate of the statewide resident population. 
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( (-f-5-=7+)) l.2JU_ "Swing beds" means up to the first five hospital 
beds designated by an eligible rural hospital which are available to 
provide either acute care or nursing home services .. 

((-fS-8+)) J.2.ll "Tertiary health service" means a specialized serv
ice meeting complicated medical needs of people and requires suffi
cient patient volume to optimize provider effectiveness, quality of 
service, and improved outcomes of care. 

( (-fS-9-}-)) l§Ql "Transition period" means the period of time, not 
exceeding five years, between the date a CCRC is inhabited by a mem
ber, and the date it fully meets the requirements of a CCRC. 

((-f-6-G-t-)) J..§.ll "Under the established ratio" means the bed-to-pop
ulation ratio is less than the statewide current established ratio. 

( (-t-6-±+-)) ~ "Undertaking" means any action subject to the pro
visions of chapter 246-310 WAC. 

({-f.6-2+)) ...l§Jl_ "Working days" excludes Saturdays, Sundays, and le
gal holidays observed by the state of Washington. Working days are 
counted in the same way as calendar days. 
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AMENDATORY SECTION (Amending WSR 09-07-050, filed 3/11/09, effective 
4/11/09) 

WAC 246-320-141 Patient rights and organizational ethics. The 
purpose of this section is to improve patient care and outcomes by re
specting every patient and maintaining ethical relationships with the 
public. 

Hospitals must: 
(1) Adopt and implement policies and procedures that define each 

patient's right to: 
(a) Be treated and cared for with dignity and respect; 
(b) Confidentiality, privacy, security, complaint resolution, 

spiritual care, and communication. If communication restrictions are 
necessary for patient care and safety, the hospital must document and 
explain the restrictions to the patient and family; 

(c) Be protected from abuse and neglect; 
(d) Access protective services; 
(e) Complain about their care and treatment without fear of ret-

ribution or denial of care; 
(f) Timely complaint resolution; 
(g) Be involved in all aspects of their care including: 
(i) Refusing care and treatment; and 
(ii) Resolving problems with care decisions((~))~ 
(h) Be informed of unanticipated outcomes according to RCW 

70.41.380; 
(i) Be informed and agree to their care; 
(j) Family input in care decisions; 
(k) Have advance directives and for the hospital to respect and 

follow those directives; 
(1) Request no resuscitation or life-sustaining treatment; 
(m) End of life care; 
(n) Donate organs and other tissues according to RCW 68.50. 500 

and 68.50.560 including: 
(i) Medical staff input; and 
(ii) Direction by family or surrogate decision makers((~))~ 
(2) Provide each patient a written statement of patient rights 

from subsection (1) of this section; 
(3) Adopt and implement policies and procedures to identify pa

tients who are potential organ and tissue donors; 
(4) Adopt and implement policies and procedures to address re-

search, investigation, and clinical trials including: 
(a) How to authorize research; 
(b) Require staff to follow informed consent laws; and 
(c) Not hindering a patient's access to care if a patient refuses 

to participate. 
(5) No later than sixty days following the effective date of this 

section, every hospital must submit to the department its policies re
lated to access to care: 

(a) Admission; 
(b) Nondiscrimination; 
(c) End of life care; and 
(d) Reproductive health care. 
(6) The department shall post a copy of the policies received un

der subsection (5) of this section on its web site. 
(7) If a hospital makes changes or additions to any of the poli

cies listed under subsection (5) of this section, it must submit a 
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copy of the changed or added policy to the department within thirty 
days after the hospital approves the changes or additions. 

( 8) Hospitals must post a copy of the policies provided under 
subsection (5) of this section to its own web site where it is readily 
accessible to the public, without requiring a login or other restric
tion. 
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