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Quick Technical Notes

A During the presentation, one-way phone
connection (we cannot hear you)

A To submit a question or comment

I During the presentation, c¢cl 1 ck t he Aty
chato button on the right
message asnenadi ck n

| After the presentation, we o | | open t he

and take your guestions and comments

A A copy of the presentation slides will be available
on the AWPHD website tomorrow.

http://www.awphd.org/Publications/resources web.aspx



http://www.awphd.org/Publications/resources_web.aspx
http://www.awphd.org/Publications/resources_web.aspx
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A MRSC provides legal
and policy assistance

to local governments,
Il ncluding PHDSOG

A Call on Joe and MRSC
staff with questions
related to governance

Municipal Research & laws and for assistance
Services Center of with sample policies
Washington and other research
JOE LEVAN

Legal Consultant

jlevan@mrsc.org
(206) 624.300
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Overview

°Why t hhe Publi c Records
e Key PRA Requirements and Penalties

e What is a Public Record?

° Responding to PRA Requests

O Changing Policies and Practices

c Additional Resources



Why the PRA Matters

Why Does the PRA Matter
to PHD Commissioners?

A Set the tone for the district

A Adopt policies so the district can comply with the
PRA

A Commissioner records and communications are
subject to the PRA

A Failure to comply can be costly



Requirements & Penalties

Key PRA Requirements

RCW A Make available for public inspection
42.56.070(1) and copying all public records, unless

a specific exemption applies

RCW A Provide a reasonable estimate of the
%CG\-N&O time the agency requires to respond

ss65500) 0 aPRArequest



http://www.mrsc.org/mc/rcw/RCW  42  TITLE/RCW  42 . 56  CHAPTER/RCW  42 . 56 .070.htm
http://www.mrsc.org/mc/rcw/RCW  42  TITLE/RCW  42 . 56  CHAPTER/RCW  42 . 56 .520.htm
http://www.mrsc.org/mc/rcw/RCW  42  TITLE/RCW  42 . 56  CHAPTER/RCW  42 . 56 .550.htm

Requirements & Penalties

Other PRA Requirements

RCW A Appoint and publicly identify a public
42.50.58008))  records officer

RCW A Publish a current list of laws (other
42.56.070(2) than chapter 42.56 RCW) that exempt

or prohibit disclosure

A Maintain and make available a current
Rew index of the local t record
42.56.070(4) iIndex of the local government records

listed iIn RCW 42.56.070(3), unless
maintaining an index would be unduly
burdensome; If so, indicate such in a
formal order by the agency



http://www.mrsc.org/mc/rcw/RCW  42  TITLE/RCW  42 . 56  CHAPTER/RCW  42 . 56  CHAPTER.htm
http://www.mrsc.org/mc/rcw/RCW  42  TITLE/RCW  42 . 56  CHAPTER/RCW  42 . 56 .070.htm
http://www.mrsc.org/mc/rcw/RCW  42  TITLE/RCW  42 . 56  CHAPTER/RCW  42 . 56 .580.htm
http://www.mrsc.org/mc/rcw/RCW  42  TITLE/RCW  42 . 56  CHAPTER/RCW  42 . 56 .070.htm
http://www.mrsc.org/mc/rcw/RCW  42  TITLE/RCW  42 . 56  CHAPTER/RCW  42 . 56 .070.htm

Requirements & Penalties

PRA Penalties

A Requesters can sue the district

Yakima County

A Statutory penalties i if the district is

V. Yakima

Herald found to have improperly denied the
Republit70 requester o0s right
Wn.2d 775, - :

809 (2011) public records, courts have interpreted

RCW 42.56.550(4) to mandate a per
day penalty



http://www.mrsc.org/mc/rcw/RCW  42  TITLE/RCW  42 . 56  CHAPTER/RCW  42 . 56 .550.htm
http://www.mrsc.org/mc/courts/supreme/Slip Opinions/822298MAJ.htm
http://www.mrsc.org/mc/courts/supreme/Slip Opinions/822298MAJ.htm
http://www.mrsc.org/mc/courts/supreme/Slip Opinions/822298MAJ.htm
http://www.mrsc.org/mc/courts/supreme/Slip Opinions/822298MAJ.htm
http://www.mrsc.org/mc/courts/supreme/Slip Opinions/822298MAJ.htm

Requirements & Penalties

PRA Penalties

RCW A The penalty is not less than $5 per
42.56.550(4) day and not to exceed $100 per day

for each day an agency has unlawfully
failed to allow a requester the right to
Inspect or copy the records

A Effective July 22, 2011, the per day
penalty is $0 up to a maximum of
$100, subject to the

SHB 1899


http://www.mrsc.org/mc/rcw/RCW  42  TITLE/RCW  42 . 56  CHAPTER/RCW  42 . 56 .550.htm
http://apps.leg.wa.gov/documents/billdocs/2011-12/Pdf/Bills/Session Law 2011/1899-S.SL.pdf

Requirements & Penalties
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Other Fees & Costs

A Costs and reasonable attorney fees

RCW may be awarded against an agency
42.56.550(3)

Yakima | A If a requester can show that an

e, agency denied the
) to:

I Inspect or copy a record, or

I Receive a response to a PRA
request in a reasonable time


http://www.mrsc.org/mc/rcw/RCW  42  TITLE/RCW  42 . 56  CHAPTER/RCW  42 . 56 .550.htm
http://www.mrsc.org/mc/courts/supreme/Slip Opinions/822298MAJ.htm
http://www.mrsc.org/mc/courts/supreme/Slip Opinions/822298MAJ.htm

Definition of aPublic Record

. APublic hospital dil grew |t
S agenciesoOo under t hl 4256.010(01)
&)
o
o AUnder the PRA, a dpublic
o : : ]
2 defined broadly to include any:
@®©
— I Writing
§ I Containing information relating
to the conduct of government SCW
I That Is prepared, owned, used, 42.56.010(2)

or retained by that government
regardless of physical form or
characteristics

12


http://www.mrsc.org/mc/rcw/RCW  42  TITLE/RCW  42 . 56  CHAPTER/RCW  42 . 56 .010.htm
http://www.mrsc.org/mc/rcw/RCW  42  TITLE/RCW  42 . 56  CHAPTER/RCW  42 . 56 .010.htm

What is a Public Record?
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Common Types of Records

A Paper originals A Electronic copies of
and copies documents (e.g.,
A Audio records scanned copies)
A Video recordings A Web pages
A Email A Social Media
A Text messages I Blogs
A Electronic I Facebook
I Twitter

documents



Electronic Records

A An electronic record (just like any other
record) will be a public record if it contains
iInformation related to the conduct of

RCW
42.56.010

government and it has been prepared,
owned, used, or retained by that
government.

C\-
<
o
&)
&)
nd
2
o
>
al
©
e
—
©
=

(/ See alsp \
WAC44-14-050(processing electronic records)
WAC 434662150(email management)
WAC44-14-05001(access to electronic records)
WAC 44140500 reasonably locatable and translatable
electronic records)
WAC 44-14-05003(parties should confer on technical

k iIssues) /



http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -050.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -050.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -050.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -050.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -050.HTM
http://www.mrsc.org/mc/wac/WAC 434  TITLE/WAC 434 -662  CHAPTER/WAC 434 -662 -150.HTM
http://www.mrsc.org/mc/wac/WAC 434  TITLE/WAC 434 -662  CHAPTER/WAC 434 -662 -150.HTM
http://www.mrsc.org/mc/wac/WAC 434  TITLE/WAC 434 -662  CHAPTER/WAC 434 -662 -150.HTM
http://www.mrsc.org/mc/wac/WAC 434  TITLE/WAC 434 -662  CHAPTER/WAC 434 -662 -150.HTM
http://www.mrsc.org/mc/wac/WAC 434  TITLE/WAC 434 -662  CHAPTER/WAC 434 -662 -150.HTM
http://www.mrsc.org/mc/wac/WAC 434  TITLE/WAC 434 -662  CHAPTER/WAC 434 -662 -150.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05001.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05001.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05001.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05001.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05001.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05001.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05002.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05002.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05002.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05002.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05002.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05002.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05003.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05003.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05003.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05003.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -05003.HTM
http://www.mrsc.org/mc/rcw/RCW  42  TITLE/RCW  42 . 56  CHAPTER/RCW  42 . 56 .010.htm

What is a Public Record?
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Exemptions

A Exempt: a record, or information in a
record, for which a specific
exemption under the PRA exists

A Exemptions are narrowly construed
under the PRA

A Exemptions are permissive rather
than mandatory

A An agency has the discretion to
provide an exempt record or exempt
Information

/f

.

For more on
exemptions,

Appendix C
of MRS C @

\
PRA

SEE

PRA

publication

S



http://www.mrsc.org/publications/pra09.pdf
http://www.mrsc.org/publications/pra09.pdf
http://www.mrsc.org/publications/pra09.pdf

PHD Exemption re: Quality
Improvement Committee

= A Information and documents created Vi -
% specifically for, and collected and RCW

14 maintained by, a quality improvement 42 56.360
%’ committee are exempt from disclosure See also
5 under the PRA RCW

© 70.44.062
2 A Meetings, proceedings, and deliberations of \ )
I a quality improvement committee and of the

= board of commissioners, its staff or agents,

to review the report or the activities of a
guality improvement committee may, at the
discretion of the committee or the board, be
confidential and conducted in executive
session

16


http://www.mrsc.org/mc/rcw/RCW  42  TITLE/RCW  42 . 56  CHAPTER/RCW  42 . 56 .360.htm
http://www.mrsc.org/mc/rcw/RCW  70  TITLE/RCW  70 . 44  CHAPTER/RCW  70 . 44 .062.htm

Prohibitions

A A prohibition legally prohibits an WAC 4414
agency from disclosing certain 06002(1)

records or information in records

A If a statute classifies information as
Aconfi denti al o or ot herw
disclosure, an agency has no
discretion to release the record or
the confidential portion of it

What is a Public Record?

17


http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -06002.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -06002.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -06002.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -06002.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -06002.HTM

Prohibition re: Health Care

Information
o. A The Health Care Information Act o
S generally prohibits the disclosure of 70.02.020(1)
% health care information without the
= patientos consent
" - ” ™
P A Chapter 70.02 RCW applies to RCW
g public inspection and copying of 42.56.36(2)
= health care information of patients S
. .. WAC 4414
A HIPAA also provides specific 06002(1)
protections for health care e
) : gainst
Information and records disclosure)

. A

18


http://www.mrsc.org/mc/rcw/RCW  70  TITLE/RCW  70 . 02  CHAPTER/RCW  70 . 02  CHAPTER.htm
https://www.cms.gov/HIPAAGenInfo/Downloads/HIPAALaw.pdf
http://www.mrsc.org/mc/rcw/RCW  70  TITLE/RCW  70 . 02  CHAPTER/RCW  70 . 02 .020.htm
http://www.mrsc.org/mc/rcw/RCW  42  TITLE/RCW  42 . 56  CHAPTER/RCW  42 . 56 .360.htm
http://www.mrsc.org/mc/rcw/RCW  70  TITLE/RCW  70 . 02  CHAPTER/RCW  70 . 02  CHAPTER.htm
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -06002.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -06002.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -06002.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -06002.HTM
http://www.mrsc.org/mc/wac/WAC  44  TITLE/WAC  44 - 14  CHAPTER/WAC  44 - 14 -06002.HTM

What is a Public Record?
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If a commissioner
sends an email from
nis/her personal
aptop computer using
nis/her personal email
account and the emall
relates to district
business, Is the emall a

public record? /




What is a Public Record?
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/The email likely is a
public record.

It depends on the
content of the emall
and whether it Is

hOQbSAff Qb 1450 &
Wn. App. 913 (2008D'Neill v.
City of Shorelinel70 Wn.2d

138 (2010) /

21
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http://www.mrsc.org/mc/courts/appellate/145wnapp/145wnapp0913.htm
http://www.wasupremecourtblog.com/uploads/file/823979_opn.pdf
http://www.wasupremecourtblog.com/uploads/file/823979_opn.pdf

Court Guidance

ﬁASE: O6Nei ll v. Cit(gﬂ%)of}ore

SITUATION: A PRA request for an email
received by a councilmember on her personal
(i.e., non -city issued) computer via her
personal email account.

The email came from a private citizen
commenting on alleged government
Improprieties in dealing with a zoning matter,
and the metadata included the email
addresses of persons who could have had

Qowledge of such improprieties. /

What is a Public Record?
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http://www.mrsc.org/mc/courts/appellate/145wnapp/145wnapp0913.htm

Court Guidance

A Based on the O 6 N alécisions (2008 and 2010),
an email (and the metadata associated with it)
sent or received from a
computer using his/her personal email address
would be a public record if, for example:

I The content of the email and its metadata
contains information related to the conduct of
government or the performance of a
governmental function; and

I The commissioner discusses the emall at a
public meeting by making it the subject of
public comment

What is a Public Record?
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http://www.mrsc.org/mc/courts/appellate/145wnapp/145wnapp0913.htm
http://www.wasupremecourtblog.com/uploads/file/823979_opn.pdf

Responding to Requests
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Responding to PRA Requests

4 )
1. Does the
record 2. Is there
exist? information in
- / the record
Yes? that is exempt

or prohibited
from
disclosure?

NOTE: If the record is
requested in electronic format,
the general rule is that it is to
be provided in electronic
format.

3. The exempt
Information can
be redacted
and/or the

Information
prohibited from
disclosure
cannot be
disclosed.




